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Welcome Letter from the Chairs & Introduction to the Chairboard

President ICJ: Mar Villora
Dear Delegates,
As your Chair for this 2017 HamMUN, I am pleased to welcome you to the best
Committee of the Conference!
It is my delight that you have undertaken the
intellectual challenge of participating in an advanced
level debate to tackle unresolved issues of Public
International Law. Humanitarian intervention, or as it is
now sometimes referred to, ‘R2P’ (responsibility to
protect), represents a huge conundrum for academics,
students and Judges alike. In HamMUN, representing
the highest legal organ of the United Nations, you will
have the opportunity to render opinion and settle what
many believe is an important matter of contention
between exclusive sovereignty and the universality of human rights. I look forward to
seeing all of you at our conference, which I am sure will be overflowing with innovative
solutions to worldwide concerns, long-lasting friendships and productive debates.
In the academic arena, I am currently enrolled in my third year of Double Bachelor
Economics and Law at UPF, Barcelona. The beautiful setting of Hamburg should only
distract you from your honorable mission during the –many- social events HamMUN
has in storage.
I vow to make the ICJ the best committee for you at HamMUN 2017!
Sincerely yours,
Mar Villora

Vice President: Lodovica Bellora

Distinguished delegates,
I would like to welcome you warmly at the HamMUN 2017, and congratulate you on
your decision to take part in this remarkable MUN conference!
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I'm Lodovica Bellora, a 3th year Law student at
the University of Milan. We have been working
hard, trying to ensure smooth running of the
preparation

process

and

our

sessions at

HamMUN and the whole team is doing their
best

to

prepare

an

extraordinary

and

unforgettable conference for you!

This guide will provide you with an outline of
the topic assigned, although you are encouraged to conduct further indicative research,
which will ensure a fruitful and constructive debate during the committee sessions. I
hope you find this guide to be a useful starting point and I look forward to meet you
soon here in Hamburg, for challenging legal debates and building meaningful
relationships.

Kind Regards,
Lodovica Bellora

Introduction
The International Court of Justice (hereinafter the ICJ or the Court) is the principal
judicial organ of the United Nations. Its establishment is enshrined in the Charter of the
1

2

United Nations , whereas the Court began working in April 1946 .
The primary function of the Court is to settle disputes between states and to provide
advisory opinions on legal questions submitted to it by either states or recognized
international authorities. It is an institution of great legal, political and scholarly
importance. It also aims to achieve peaceful resolution of disputes submitted by
sovereign member states. Non-member states may also appear before the Court if they
accept the ‘Statute of the International Court of Justice’.

1 Foundational treaty of the United Nations
2 The Court began work in 1946 as the successor to the Permanent Court of International Justice
5

Unlike the other five principal organs of the UN, which are all headquartered in New
York City, the ICJ is based in the Netherlands, in the city of The Hague, in the Peace
Palace.
History
The idea for a court of law that would settle disputes within the international community
lingered long before the actual establishment of the International Court of Justice. The
3

history of the ICJ began with The Hague Conferences of 1897 and 1907 , which led to
4

the establishment of the Permanent Court of Arbitration (PCA) , which interestingly
5

enough is neither a court nor permanent . The PCA was created to codify international
law in treaties. Next concrete steps towards an establishment of an international judicial
institution were taken in the aftermath of the First World War, when with the urges set in
6

the Covenant of the League of Nations the Permanent Court of International Justice
7

(PCIJ) was established in 1920. The PCA and the PCIJ were created in order to provide
a system of dispute settlement mechanisms available to the international community
8

which would prevent future outbreaks of conflict and violence . Nonetheless, the
Second World War proved that the League of Nations and its organs have failed to
accomplish their purpose – preventing an outbreak of violence similar to the First World
War.
9

The establishment of the United Nations (in the spring of 1945 at the San Francisco
Conference) meant a new chapter in the book on international judicial organs. Article 92
10

of the Charter

established the International Court of Justice as one of the primary

organs of the UN. The PICJ and the League of Nations were dissolved on April 18,
11

1946 , and replaced by the ICJ and the UN. Technically, the ICJ is a continuation of the
PCIJ, with the same statute as well as jurisdiction. No differentiation is made in the list
12

of cases either.

3 Franco-Siamese boundary treaty
4 Provides services of arbitral tribunal to resolve disputes between member states, international organizations, or private parties arising out of international agreements
5 International Court in the traditional term
6 Charter of the League of Nations

7 Predecessor of the International Court of Justice
8 Rosenne law and practice of the icj and pcij
9 1945
10 Foundational treaty of the United Nations

11 the Court began work in 1946 as the successor to the Permanent Court of International Justice
12 Case(s) currently being heard or under deliberation.
6

Organization of the Court
Members of the Court
As Chapter XIV of the Charter of the United Nations provides in regard to the
organization of the ICJ, the Court consists of 15 judges which are appointed to terms of
9 years each by the United Nations General Assembly and the United Nations Security
13

Council which vote simultaneously but separately, from a list of persons nominated by
14

the Permanent Court of Arbitration . No two judges can be of the same state. Five of
these judges come from the West, three from Africa, three from Asia, two from Latin
America and two from Eastern Europe. The judges do not reflect or represent their
governments in any way, due to independence requirements. No country may contain
two elected judges.
15

A judge, once elected, is eligible for re-election . A member of the bench cannot be
dismissed unless, by unanimous decision of all the other members, he is deemed unfit to
16

fulfill the required conditions . This has not happened in the history of the ICJ. The
judges of the International Court of Justice enjoy privileges and immunities comparable
17

to those of the heads of diplomatic missions .
18

The judges may issue their separate and dissenting opinions . However, judgments and
19

decisions are made jointly, by a majority vote . In the event of equally divisive
20

opinions, the decision of the President of the Court is decisive . This has occurred
21

before, when deciding the Legality of the Threat to Use Nuclear Weapons (Advisory
Opinion requested by the World Health Organization).

Ad hoc judges
Ad hoc judges may be elected when disputing parties have no representation among the
22

judges. This ad hoc judges retain full voting rights. A state party to a dispute may

13 charged with the maintenance of international peace and security
14 From now onwards PCA
15 the selection by vote of a person or persons from among candidates for a position
16 A judge can be dismissed only by a unanimous vote of the other members of the Court
17 A permanent diplomatic mission is typically known as an Embassy
18 Opinion written by one or more judges expressing disagreement with the majority opinion of the court
19 2/3 of the judges present and voting
20 Preremptory
21 Renders the use or threat of a nuclear weapons system illegal.
22 Contentious case
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request an ad hoc judge. The procedure for the appointment of ad hoc judges is
23

prescribed by the Statute of the Court .
Appliciable law
In its deliberations, the Court shall apply the rules of international law as stipulated in
Art. 38 of the Statute of the Court. A nation must accept the Court’s verdict as final
once it has consented to its jurisdiction. Although this decisition cannot be appealed, a
Member State can apply for a revision of the judgement in accordance with the terms
set forth by Article 38 of its Statute. The Court bases its decisions on treaties, principles
of international law, international custom and judicial decisions.
Article 59 of the ICJ Statute states that the decision of the Court has no binding force
except between the parties and in respect of a particular case. The Court can also decide
ex aequo et bono, or in justice and fairness. This procedure allows the Court to make a
reasonable decision based on what is equal and fair under exceptional circumstances.
This provision hasn’t been used in the Court yet.
ARTICLE 38 OF THE STATUTE OF THE INTERNATIONAL COURT OF
JUSTICE
1. The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.
2. This provision shall not prejudice the power of the Court to decide a case ex aequo et
bound, if the parties agree thereto.

23 Is annexed to the Charter of the United Nations, of which it forms an integral part.
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About the Comittee, its mandate and past discussions relevant to the topic
Jurisdiction
The International Court of Justice is a judicial institution that operates under the system
of rules of international law as it exists at the date of the decision. Formally, the ICJ is
24

not prescribed a law making function as it is not a legislative organ .

RATIONES JURISDICTIONIS
Ratione personae – personal jurisdiction
Ratione materiae – material jurisdiction (also known as subject matter jurisdiction)
Ratione territoriae – territorial jurisdiction
Ratione temporis – temporal jurisdiction

The Court has jurisdiction over two types of cases: contentious cases and advisory
opinions. In contentious cases, the Court delivers a legally binding ruling on matters
between states that agree, or have agreed to submit to the ruling of the ICJ. In an
advisory opinion, the Court delivers a reasoned, non-binding ruling on a question of
international law, submitted to the Court.

Contentious cases
As previously mentioned, the ICJ has to decide, in accordance with international law,
disputes of a legal nature submitted by states. An international dispute can be defined as
“a disagreement on a question of law or fact, conflict, rule, a clash of legal views or
25

26

interests” . The parties to a contentious case can be states as defined per Article 35 of
the Statute, which also defines the conditions of access for states to the Court.
A dispute can be submitted to the ICJ only if the states concerned have recognized the
27

jurisdiction of the Court . All member states of the United Nations are ipso facto

24 Fisheries Jurisdiction Case
25 Contentious Jurisdiction
26 States Members of the United Nations and other States which have become parties to the Statute of the Court or which have accepted its jurisdiction under certain conditions
27 Authority to administer justice by hearing and determining controversies
9

28

parties to the Statute of the Court . Exceptionally, the ICJ may open to states that are
29

not parties to the Court .
The jurisdiction of the Court is based on consent to which it is open. In a particular
case, the ICJ has jurisdiction of the parties have consented to the settlement of their
30

dispute by the Court . The Consent may be expressed by means of unilateral
31

32

33

declaration , treaty means and special agreements . It may also be expressed after
34

the Court has been seized, which is known as forum prorogatum .
35

States may also have reservations

with regards to the jurisdiction of the Court, in

relation to the duration of a certain declaration or excluding certain categories of
disputes.

Advisory opinions
Advisory opinions may only be asked by the five organs of the United Nations and the
sixteen specialized agencies of the United Nations. They are ruled by Article 65 of the
International Court of Justice Statute. A written request must be submitted along with
all the supporting documents. Advisory opinions include written and oral statements.
Decisions of the Court have no binding force - unless the parties agree to this
beforehand.
The nature of an advisory procedure is not to settle, at least directly or as such,
inter-state disputes, but to rather “offer legal advice to the organs and institutions
36

requesting the opinion” .
Nevertheless, in order for the Court to have jurisdiction in an advisory opinion, three
37

conditions must be satisfied: (i) the opinion must be requested by a duly authorized by
the United Nations General Assembly to ask the Court for an advisory opinion, (ii) the

28 Annexed to the Charter of the United Nations, of which it forms an integral part
29 States which have accepted the Court’s jurisdiction under certain conditions
30 The ICJ has jurisdiction under States Members of the United Nations and other States which have become parties to the Statute of the Court or which have accepted its
jurisdiction under certain conditions
31 See Jan Meyen Case (Denmark v. Norway)
32 See, inter alia, the Territorial Dispute (Libya v. Chad) and the Genocide Convention Case, the Nicaragua Case
33 See, inter alia, the Asylum Case. Minquiers and Echreos Case, Continental Shelf Case, the Danube Dam, and the Kasikili/Sedudu Island Case
34 See Corfu Channel Case (Preliminary Objections)
35 See Nicaragua Case
36 The Threat or Use of Nuclear Weapons AO
37 Supra 67
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opinion must be requested on a legal question and (iii) the question must arise within
the scope of work of the authorized agency.

Preliminary objections
A party may challenge the jurisdiction of the Court. The most common instance is that
of preliminary objections raised by the Respondent in an attempt to prevent the ICJ
from delivering a judgment on the merits of the case. A preliminary objection gives rise
to an independent proceeding pursuant to which the Court either upholds or rejects an
objection.

Intervention
A state party to a convention, the construction of which is disputed before the Court, but
38

is not a party to the main proceedings has the right to intervene . Usually, the
39

intervening state has to have an “an interest of a legal nature” and not to enable a state
40

to “tack on a new case” . However, the decision of the Court has no binding effect on
41

the state intervening , and the interests of the third party are protected, provided that an
immediate dispute before the Court does not form the “very subject matter” of a dispute
42

involving an unrepresented state .

Topic A
The Democratic Republic of Congo v. Uganda
Case concerning activities in the DRC (Use of Force and Self-defence)
Introduction to dispute
On December 19, 2005, the International Court of Justice (ICJ) issued its final judgment
in the Case Concerning Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda). The Court held that the armed activities of Uganda
in the Democratic Republic of Congo (DRC) between August 1998 and June 2003
violated the international prohibition against aggressive use of force as well as

38 Art 63 of the Statute of the ICJ
39 See Land Island and Maritime Frontier Dispute (El Salvador v Honduras, Nicaragua intervening)
40 Ibid.
41 Art 59 of the Statute of the ICJ
42 See Certain Phosphate Lands in Nauru (Nauru v Australia, Preliminary Objections)
11

international human rights and international humanitarian law. The Court ruled in favor
of Uganda on its counter-claim that the DRC violated obligations owed to Uganda under
the Vienna Convention on Diplomatic Relations. The Court ordered Uganda to pay
reparations to the DRC.

Statement of Facts
On 8 March 1999, the Secretariat of the African Commission on Human and Peoples'
Rights received from Mr. Léonard She Okitundu, Minister of Human Rights of the
Democratic

Republic

of

Congo,

a

letter

with

Reference

No

CABMIN/MDH/MM/201/MZ/99, dated 24 February 1999, a communication presented
on behalf of the Congolese government based on the provisions of Article 49 of the
Charter.

The communication is filed against the Republics of Burundi, Rwanda and Uganda
(hereinafter referred to, respectively, as "Burundi", "Rwanda "and "Uganda"). It alleges
grave and massive violations of human and peoples' rights committed by the armed
forces of these three countries in the Congolese provinces where there have been rebel
activities since 2 August 1998, and for which the Democratic Republic of Congo blames
Burundi Uganda and Rwanda. In support of its complaint the Democratic Republic of
Congo states that the Ugandan and Rwandan governments have acknowledged the
presence of their respective armed forces in the eastern provinces of the Democratic
Republic of Congo under what it terms the "fallacious pretext" of "safeguarding their
interests". The complaint states, furthermore, that the Congolese government has
"sufficient and overwhelming evidence of Burundi's involvement".

In particular, the Democratic Republic of Congo asserts that on Monday, 3 August 1998,
thirty-eight (38) officers and about 100 men of the Congolese forces were assassinated,
after being disarmed, at Kavumu airport, Bukavu, in the Congolese province of South
Kivu. Relatedly, on Tuesday, 4 August 1998, over fifty (50) corpses were buried in
Bukavu, about twenty of them near the fuel station at the Nyamwera market, opposite
Ibanda mosque. Other corpses (mostly civilians) were found at the military camp called
"Saïo camp" in Bukavu. On 17 August 1998, the Rwandan and Ugandan forces who had
12

been on Congolese territory for many weeks, besieged Inga hydroelectric dam, in Lower
Congo province, a wholly civilian facility. The presence of these forces disrupted the
lives of millions of people and the economic life of the Democratic Republic of Congo.
It also caused the death of many patients including children in hospitals, due to the
cutting off of electricity supply to incubated operating theatres and other respiratory
equipment.

On Monday, 24 August 1998, over eight hundred and fifty-six (856) persons were
massacred in Kasika, in Lwindi chiefdom, and Mwenga. The bodies found over a
distance of sixty kilometres (60 km) from Kilungutwe to Kasika (in South Kivu
province) were mainly those of women and children. The women had been raped before
being killed by their murderers, who slashed them open from the vagina up to the
abdomen and cut them up with daggers. On 2 September 1998, in a bid to ambush the
men of the Congolese army based in Kamituga, the Rwandan and Ugandan forces in
Kitutu village massacred thirteen (13) people. On 6 October 1998, forty-eight (48)
civilians were killed in Lubarika village. In Uvira town, on the banks of Lake
Tanganyika, a massacre of the population including intellectuals and other able-bodied
persons took place. This was partly evidenced by the discovery of three hundred and
twenty-six (326) bodies in Rushima river, near Luberizi. Five hundred and forty-seven
(547) bodies were also discovered buried in a mass grave at Bwegera, and one hundred
and thirty-eight (138) others were found in a butcher's shop in Luvingi village. From 30
December 1998 to 1 January 1999, six hundred and twelve (612) persons were
massacred in Makobola, South Kivu province. All these atrocities were committed by
the Rwandan and Ugandan forces which invaded territories of the Democratic Republic
of Congo, according to the complaint of the Democratic Republic of Congo.

The Democratic Republic of Congo also claims that the forces of Rwanda and Uganda
aimed at spreading sexually transmitted diseases and committing rape. To this end,
about two thousand AIDS suffering or HIV-positive Ugandan soldiers were sent to the
front in the eastern province of Congo with the mission of raping girls and women so as
to propagate an AIDS pandemic among the local population and, thereby, decimate it.
The Democratic Republic of Congo notes that 75% of the Ugandan army are suffering
13

from AIDS. A white paper annexed to the communication enumerates many cases of
rape of girls and women perpetrated by the forces of Rwanda and Uganda, particularly
in South Kivu province. It further states that on Monday, 5 October 1998, in Lumunba
quarter, Babozo division, Bagira commune, under the instructions of a young Rwandan
officer nicknamed "terminator", who was then commanding the Bagira military camp,
several young Congolese girls were raped by soldiers based at the said camp. Similar
cases of rape have been reported from Mwenga, Walungu, Shabunda and Idjwi.

The Democratic Republic of Congo avers that since the beginning of the war in its
eastern provinces, the civilian population has been deported by the Rwandan and
Ugandan armies to what it refers to as "concentration camps" situated in Rwanda. It
further states that other people are simply massacred and incinerated in crematories
(especially in Bugusera, Rwanda). The goal of these operations is to make the
indigenous people disappear from these regions and thus, to establish what it terms
"Tutsiland".

The Democratic Republic of Congo also accuses Rwanda and Uganda of carrying out
systematic looting of the underground riches of the regions controlled by their forces,
just as the possessions of the civilian population are being hauled away to Burundi,
Rwanda and Uganda. To substantiate its accusations, it states that on 4 September 1998,
the contents of all the safes of the local branch of the Central Bank of Congo in Bukavu
town were looted and the booty taken away to Rwanda. In Kalema, a town in Maniema
province, all the minerals in the factory of the SOMINKI firm were looted by the same
forces. The Democratic Republic of Congo claims that between October and December
1998, the gold produced by the OKIMO firm and by local diggers, yielding
$100,000,000 (one hundred million US dollars) was carted to Rwanda. Still according
to its estimation, the coffee produced in the region and in North Kivu yielded about
$70,000,000 (seventy million US dollars) to Uganda in the same period. As for the
wood produced by the AMEXBOIS firm based in Kisangani town, it is exported to
Uganda. Rwanda and Uganda have also taken over control of the fiscal and customs
revenue collected respectively by the Directorate General of Taxes. The plunder of the
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riches of the eastern provinces of Congo is also affecting endangered animal species
such as okapis, mountain gorillas, rhinoceros, and elephants.

Historical background
Until 1995, fighting over land and economic and political power in the Democratic
Republic of Congo (formerly Zaire) was mostly between the resident Hutu ethnic group
and local Nyanga, Nande and Hunde groups in the eastern provinces of North and South
Kivu. In 1993 some 7,000 people were reportedly killed in extreme fighting, followed
by several hundred more deaths in 1994 and 1995. The ethnic mix of the region changed
in 1994 when, after the victory of the Tutsi-led Rwandese Patriotic Front (RPF) over the
Rwandese army, more than a million Hutu refugees fled neighbouring Rwanda for
eastern DR Congo out of fear of retribution for the genocide that had taken place earlier
in the year.
In September 1996, the deputy governor of South Kivu province issued an ultimatum to
the Banyamulenge --a Tutsi ethnic group opposed to then President Mobutu Sese Seko
-- to leave the region. In response, the Banyamulenge began an active rebellion against
the Hutu militias and Zairian forces in the Kivu area, which grew into a larger
insurrection as several rebel groups joined to overthrow the Mobutu regime. The
resulting coalition group, the ADFL, took as its leader a former Zairian rebel
commander, Laurent Kabila, who, after the fall of the Mobutu regime to the rebels in
May 1997, became president of the (newly named) Democratic Republic of Congo.
Accusing Kabila of "corruption, nepotism, and failure to bring about democratic
reforms, ethnic harmony and regional stability," the Congolese Rally for Democracy
(RCD), a coalition of rebel groups, was formed in 1998 to depose Kabila. The RCD,
which included the Banyamulenge, members of the national opposition, and a few
former government leaders, was rooted in unresolved tensions and ethnic differences
among anti-Mobutu groups which surfaced after Mobutu was gone. The conflict took on
a regional imension when neighbouring states intervened in the conflict. Zimbabwe,
Angola and Namibia all deployed troops to the DRC in support of Laurent and later his
son Joseph Kabila, while Rwanda, Uganda and Burundi deployed troops against the
Kinshasa government. Following the assassination of Kabila in January 2001, his son
Joseph Kabila became President. Although faltering for years, a 1999 peace agreement,
15

the Lusaka Accord, led by 2003 to the withdrawal of all foreign troops, and a transition
government and unified army drawn from the Kabila government and opposition
groups.
In August, 2006, the Democratic Republic of the Congo held its first democratic
elections in 40 years. The European Union deployed an election observer mission of
1500 troops to the capital of Kinshasa and the vote was deemed to have been relatively
peaceful. The results were tabulated in December 2006, after a runoff election between
President Joseph Kabila and rebel leader Jean-Pierre Bemba, and Kabila declared the
winner.
Despite initial violence, Bemba advised his supporters that the vote was legitimate and
Kabila was sworn into office on December 6, 2006. In January 2008, the Goma peace
agreement was signed between government forces and dissident general Laurent
Nkunda, who represents the Tutsi CNDP. Hopes remain high for sustainable peace in
the North Kivu region, but the exclusion of Hutu militia groups active in the area from
the accord may serve to detract from its legitimacy.

Procedural history
2008 The Goma Peace Accord only contributed to a reduction in fighting, there were
hundreds of violations of the accord by the end of April, 2008. Many armed groups
withdrew from and reentered the peace accord throughout the year, developing their
own ceasefire agreements with governments individually. This particularly applies to
the CNDP, whose ceasefire remained steady from Oct 2008 to the end of the year. The
FDLR refused to disarm, and tensions between Rwanda and the DRC governments
grew towards the end of the year. Rwanda has been accused of supplying aid and child
soldiers to the Tutsi rebels of the CNDP, and has previously denied these accusations.
The Congolese army is accused of working with the FDLR. President Kinshasha refuses
to further negotiate with CNDP leader Nkunda, and Nkunda has threatened war. At the
end of 2008, the UNSC approved the deployment of 3,100 more troops to the DRC in
efforts to stem violence. Already the UN’s largest mission at approximately 18 000
troops, the UN is stretched thin across the country as violence continues to erupt on all
sides. The International Criminal Court continued with Thomas Lumbanga’s trial but a
dispute over evidence has led to the stay of the trial and perhaps his release. Two other
16

former DRC leaders were arrested by the ICC this year, and another warrant was
released for a third’s arrest.
2007 Renewed violence throughout the Democratic Republic of the Congo, including
clashes in the capital, Kinshasa, have created doubts regarding President Joseph Kabila's
ability to achieve sustainable peace in the country. Despite the 2006 elections being
declared largely free and fair by international observers, supporters for opposition leader
Jean-Pierre Bemba continue to complain of fraud and corruption. The national army and
police forces remain political liabilities as international observers claim them to be the
perpetrators of the DRC's worst human rights violations. Furthermore two political
leaders were murdered in 2007. In July, Floribert Bwana Chui Bin Kositi, provincial
secretary of the Congolese Rally for Democracy (RCD) was found murdered in Goma,
preceded by the death of the head of the state intelligence department who was killed in
May.
A long-awaited peace agreement was signed in January 2008 between dissident general
Laurent Nkunda and government forces. The agreement is being hailed as the
instrument that will finally bring peace to the North Kivu region, yet it does not include
the signatures of Hutu militiamen still active in the region. Former Union des Patriotes
du Congo leader Thomas Lumbanga’s trial is set to begin in 2008, he will be the first
person tried by the International Criminal Court on charges of war crimes and crimes
against humanity. DRC militia chief Germain Katanga has also been arrested by the
court, and faces charges of war crimes and crimes against humanity for his role in
village and hospital massacres in the Ituri region.
“Diplomats and analysts see the accord thrashed out at a two-week conference in Goma
under intense pressure from Kabila’s Western allies as the best chance in years of
pacifying Democratic Republic of the Congo’s war-torn east. The Goma deal establishes
a ceasefire and offers an amnesty for the rebels and militias, including Tutsi guerrillas
loyal to renegade General Laurent Nkunda who have battled government troops in
recent months in North Kivu province. Excluded from the deal are Nkunda’s sworn
enemies, Rwandan Hutu rebels of the Democratic Forces for the Liberation of Rwanda
(FDLR) who also operate in the region. Failure to eliminate the FDLR rebels will keep
alive the justification for Nkunda maintaining his own armed rebellion.” [Reuters, 24
January 2008]
17

“Congolese militia leader Thomas Lubanga, accused of using child soldiers in his
country’s 1998-2003 war, will face trial in March 2008, the first person to be tried by
the International Criminal Court. The ICC is also in the early stages of prosecuting
Germain Katanga, another Congolese militia leader, who is accused of murder, sexual
slavery and using child soldiers.” [Reuters, 12 November 2007]
“DRC militia chief Germain Katanga was transferred Thursday to the International
Criminal Court in the Hague to face multiple charges of war crimes and crimes against
humanity. Katanga’s name will be forever associated with the name of Bogoro: an
ordinary village, which he ordered fighters under his command to ‘wipe out’. In a
statement issued in January 2005, Human Rights Watch accused Katanga of having
helped lead one of the worst Ituri massacres at Nyakunde Hospital in September 2002.
Witnesses had told how over a 10-day period his fighters, together with another militia
group, the Congolese Rally for Democracy-Liberation Movement (RCD-ML)
“systematically slaughtered at least 1200 Hema and other civilians selected on the basis
of their ethnicity.”[Agence France Presse, 18 October 2007]
2006 The Democratic Republic of Congo held their first democratic elections in 40
years in August. Despite numerous tensions and predictions otherwise, the polls were
relatively peaceful. Because a 50% majority is required to claim victory, a runoff ballot
was held between President Joseph Kabila and rebel leader JeanPierre Bemba. The polls
divided the country with the East supporting Kabila and the West, Bemba. Some
instances of violence occurred as Kabila and Bemba supporters clashed. The outcome of
the election became clear in December, with Joseph Kabila being sworn in on December
6th, 2006 as the country’s first democratically elected President in over forty years.
Bemba urged his supporters to accept the outcome as legitimate, and reportedly has
plans to run for a seat in the Senate. Kabila will now be charged with the enormous task
of re-integrating thousands of ex-combatants as well as child soldiers into a unified
national army as well as back into society. A German-led European Union election
monitoring mission with troop strength of 1500 was also deployed to the capital region
of Kinshasa. The international community spent a reported US $480 million to oversee
the polls. In addition, Congolese rebel leader Thomas Lubanga was arrested and brought
to the International Criminal Court (ICC), where he awaits trial on war crimes
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committed while leading the Union of Congolese Patriots (UPC), allegations he
reportedly denies.
“Congolese rebel leader Thomas Lubanga was brought before the Hague’s International
Criminal Court, the first suspect to stand trial since the permanent war crimes tribunal
was created nearly four years ago. His arrest warrant covered crimes committed after
2002, when the court came into existence and Congo’s civil war officially ended. Since
then, 8,000 people have been killed and 600,000 displaced in Congo’s eastern Ituri
provinces.” [The Seattle Post-Intelligencer, March 20, 2006]
“The Democratic Republic of Congo lived up to its name on Sunday when voters turned
out in the millions to take part in the vast, war-torn central African country’s first
multiparty vote in more than 45 years.” [The Christian Science Monitor, August 02,
2006]
“Voting was largely peaceful, despite analysts’ predictions that it would not be, as the
largest UN peacekeeping force in the world patrolled dirt roads and swarms of
international and local observers looked on.” [The Washington Post Online, October 29,
2006]
2005 The UN Security Council extended MONUC’s mandate to September 2006 and
granted the UN peacekeeping force an additional 300 troops. The Security Council also
extended an arms embargo on the DRC until July 2006. Voters approved a new
constitution in a December referendum opening the way for 2006 elections.
"...Congolese voted last Sunday in a referendum on a new constitution. Official results
announced on Saturday, with counting completed from nearly three quarters of polling
stations, showed voters had overwhelmingly approved the new postwar constitution,
which paves the way for national elections next year. The Independent Electoral
Commission said the ‘Yes’ vote had so far won 83 percent, while the ‘No’ had nearly 17
percent." [Reuters, December 24, 2005]
"The UN-backed programme for Ituri was due to have disarmed 15,000 fighters from
various ethnic-based militias. Last week, nearly 4,000 fighters disarmed, more than
doubling the number of disarmed in the region since September." [David Lewis,
Reuters, March 14, 2005]
2004 The period of transitional government was marred by two coup attempts and the
withdrawal of a former rebel group, the Congolese Rally for Democracy, from the
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government. Disarmament, demobilization and reintegration programs continued with
limited success. The United Nations increased the MONUC force to 15,000, extended
its mandate by a further six months and set up a committee to monitor an arms embargo.
Meanwhile the International Criminal Court began investigations into war crimes.
Attempts were made to improve the relationship between DRC, Uganda and Rwanda
through a tripartite commission to ensure the implementation of peace and security
agreements in the region.
"Some 5,000 extra troops have started to arrive in the Democratic Republic of Congo to
reinforce a severely stretched United Nations peacekeeping force... Once all of the new
troops, from India and Pakistan, are in place there will be some 15,000 blue helmets in
DR Congo - the most ambitious and expensive peacekeeping operation in the world."
[BBC, November 22, 2004]
"In the largest such joint action to date the United Nations peacekeeping mission in the
Democratic Republic of the Congo (DRC) will support military operations by the
national Congolese army to protect the Walungu area in the eastern part of the country
from rebel attacks. A combined operational centre will be set up in Walungu, 80
kilometres

southwest

of

Bukavu

in

South

Kivu

province."

[UN

News

Service,November 8, 2004]
"Concerned over continued insecurity in eastern Democratic Republic of the Congo, the
UN Security Council set up a committee on Friday to monitor the implementation of an
eight-monthold arms embargo in the region." [IRIN,March 15, 2004]
2003 The Congolese peace process, initiated by the 1999 Lusaka Accord, continued to
make gains in 2003. These included the creation of a two-year transitional government,
led by President Joseph Kabila and four vice-presidents drawn from the political
opposition and the main rebel groups, and the creation of a unified army comprising
rebel, militia and government fighters. President Kabila also granted amnesty to those
fighters who had sought to overthrow the Congolese government during the war. In the
eastern provinces, warring rebel groups and local militias agreed to a variety of
ceasefires throughout the year, none of which succeeded in ending the violence.
Even so, relations between the DRC and its neighbouring countries improved as Uganda
withdrew its troops from Bunia in April, removing the last of the foreign armies in
Congolese territory. The United Nations mission to the DRC (MONUC) undertook the
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demobilization and repatriation of Congolese-based foreign combatants and its mandate
was strengthened and extended in 2003 as it shifted its focus, along with most of its
personnel, to the conflict-ridden east. Following the UN Security Council authorization
of Operation Artemis, a European Union interim emergency force led by France, in
September a contingent of 3400 MONUC troops, authorized to use force to protect
civilians, was deployed in Bunia.
"The United Nations mission in the Democratic Republic of Congo says it will move
most of its troops to the east, where fighting is continuing. The peacekeepers will be
transferred from arts of DR Congo where security has improved, said William Swing,
the top UN official in the country. This means that by mid-December more than 80% of
the 10,000-strong force will be stationed in the east." [BBC News, November 14, 2003]
"Last week, President Kabila signed an amnesty law pardoning some acts of war
committed since the start of the conflict more than four years ago. The amnesty pardons
the rebels for attempting to topple the Kinshasa government, but does not cover any war
crimes committed during this period." [BBC News, April 22, 2003]
2002 A number of tentative steps toward peace were taken in 2002. The
“Inter-Congolese dialogue” held in Sun City, South Africa, brought together
representatives of government, rebel factions, tribal militia, opposition parties and civil
society to discuss the creation of an interim government and the restoration of peace.
However, the parties could not come to a consensus over the composition of a
transitional government and the talks ended with only partial agreement in April. In
January, the Burundian Foreign Minister claimed Burundian troops would soon be
withdrawn from the DRC. In August, DRC President Kabila and Rwandan President
Kigame signed a peace agreement in South Africa for Rwanda to withdraw from the
DRC once former Interhamwe militia and former Rwandan Armed Forces were
disarmed and repatriated. Some analysts questioned the efficacy of the agreement,
suggesting Rwanda was more interested in the economic benefits of remaining involved
in the DRC than in security issues. Presidents Kabila and Museveni of Uganda signed
an accord in early September in Angola for the withdrawal of Ugandan troops from
eastern DRC and a normalisation of relations between the two countries. Scepticism
also remained over Uganda’s commitment to the accord.
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"The Ugandan-backed rebel Congolese Liberation Movement reached a peace deal with
Kabila in April. But Rwandan-backed Congolese Rally for Democracy, which controls a
huge territory in eastern Congo, has rejected it, as have some Congolese opposition
leaders." [Washington Post, July 22, 2002]
"The presidents of the Democratic Republic of Congo (DRC) and Rwanda, Joseph
Kabila and Paul Kagame, signed a peace agreement in Pretoria, South Africa, on 30
July. It is hoped that the agreement, largely brokered by South African Deputy President
Jacob Zuma, will finally bring peace to an area that has been the scene of rebellion and
fighting since 1996." [Jane’s Defence Weekly, August 7, 2002].
"Many accuse Rwandan soldiers of collaborating with the Hutu militiamen to maintain
their excuse for occupying Congo and plundering a mineral-rich expanse 27 times the
size of Rwanda ... ‘ The interhamwe is now a very convenient excuse for Rwanda to
loot Congo. Maybe it’s 20% threat, 80% for show’. " [Guardian Weekly, August 8-14,
2002]
"Congo bade farewell Wednesday to its military allies in a devastating four-year war ...
A closed celebration ... marked the end of the military involvement of Zimbabwe,
Angola and Namibia." [Associated Press, October 2, 2002]
"Congo’s government, rebels and opposition parties signed a peace accord Tuesday to
end four years of civil war and set up a transitional government to lead Africa’s
third-largest nation to its first democratic elections since independence in 1960. Under
the accord, ... Congo President Joseph Kabila will remain the interim head of state until
the elections can be held in about 30 months. ... Under the deal, the interim government
will also include four vice presidents named from the government, the two rebel groups
and the political opposition. ... The talks were a continuation of earlier negotiations held
at the South African resort of Sun City ..." [Associated Press, December 17, 2003]
2001 In January, President Laurent Kabila was assassinated and his son, Joseph Kabila,
became the new President. There were hopes the new President would push peace
initiatives forward but, in October, representatives of the DRC government walked out
of peace talks in Ethiopia. In January 2002, an Oxfam report suggested the lack of
progress in the peace talks could directly be related to exploitation of the vast natural
resources of the country.
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"If the peace process in the Democratic Republic of Congo (DRC) is to have any chance
of success, it must confront the issue of natural resource extraction in a serious and
explicit manner, says the international aid charity, Oxfam. In the document, ‘Poverty in
the midst of wealth,’ Oxfam said that the Lusaka peace accord, signed in 1999 but not
yet fully implemented had not incorporated the natural resource issue. Since the signing,
resource exploitation has assumed greater importance than ever, the agency said. ‘There
is a triangular link between the extraction of natural resources, human suffering and the
peace process, which must be recognized.’ Oxfam said." [IRIN, January 23, 2002]
2000 In February the UN Security Council voted unanimously to authorize a
peacekeeping force of up to 5,537 people to monitor the cease-fire in the Democratic
Republic of Congo and supervise the withdrawal of foreign troops and disarmament of
the Rwandan Hutu militia. Although he agreed to the cease-fire in April, President
Kabila refused to cooperate in its implementation and, due to continuous cease-fire
violations and increased fighting, the United Nations delayed the deployment of military
observers. In September, President Kabila called for a revision of the cease-fire
agreement, creating new complications. [Sources: CNN, 24 February 2000; Associated
Press, 8 August 2000; Associated Press, 9 August 2000]
1999 The DRC rebel group broke into two factions in May, with the breakaway group
establishing its headquarters in Kisangani with Ugandan backing. Between July and
August, the government, the rebels, and the states with forces in the DRC (except
Burundi) signed a peace agreement in Zambia. Known as the Lusaka Accord, it covers a
broad range of areas, including the termination of fighting, the establishment of a joint
military commission, and the organization of Congolese elections in July 2000. In the
same period, the United Nations promised to assist in Accord implementation by
establishing a two-phased peacekeeping force, the United Nations Observer Mission in
the Democratic Republic of Congo (MONUC).
1998 Despite South African efforts to broker a peace settlement, in October 1998
outside states turned the conflict into a de facto regional war when the Presidents of
Zimbabwe, Angola, and Namibia, vowing not to “allow Kabila to be defeated,” agreed
to take the war into the rebels eastern stronghold. (The governments ofChad and Sudan
had earlier intervened on behalf of Kabila.) A month later a limited number of Sudanese
rebels joined Uganda and Rwanda in their support for anti-Kabila groups
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1.

Jurisdiction

The Court, first determined whether Uganda violated its obligations derived from
international law by applying specific time frames. Using this approach, the military
issues can be classified into three periods of time. First, the legality of Uganda’s
presence before 1998 when president Kabila gave a speech about the withdrawal of
foreign military troops from the territory of the DRC was examined. The next period
was between 1998 to 1999, which is another significant time frame for determining
whether Uganda’s claims of selfdefence are legal or not. The final period was
after 1999

when the

Lusaka Ceasefire Agreement was adopted, and the Court

examined the ceasefire agreement to see whether it created a legal basis for Uganda’s
troops.
First, it is clear from the materials put before the Court that in the period proceeding
August 1998 the DRC did not object to Uganda’s military presence and activities
in its eastern border area. The consent of the DRC was valid at that period and
Uganda was invited to fight against rebel groups in order to stabilize and secure the
eastern border of the DRC. However, on 28 July 1998 president Kabila made an
official

announcement asking foreign troops to withdraw.

Although Uganda

believed that this official statement was directed at Rwandan troops, the Court did not
share the same interpretation. According to Kabila’s statement:
‘Through these military forces (Rwandan Military Forces), he would like to thank all of
the Rwandan people for the solidarity they have demonstrated to date.
Although, Uganda understood this statement as being directed at Rwanda, the ICJ
determined that ‘as to the content of President Kabila’s statement, …, as a purely
textual matter, the statement was ambiguous. Moreover, the Court addressed that
‘any earlier consent by the DRC to the presence of Ugandan troops on its territory had
at the latest been withdrawn by 8 August 1998, i.e. the closing date of the Victoria Falls
Summit.’
Before examining the Court’s findings about the legality of self-defence, it must be
determined whether the Lusaka Agreement gave a legal basis for Uganda’s presence or
not. First of all, ‘the Court noted that there was nothing in the provisions of the
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Lusaka Agreement and the related instruments that could be interpreted as an
affirmation that the security interests of Uganda required its presence on
Congolese territory on a continuing basis.’
In line with this, the Court constituted that this cease-fire agreement does not contain
‘consent’ for Uganda to keep its troops on the territory of Congo. Furthermore, ‘it
confines itself to providing that “[t]he final withdrawal of all foreign forces from the
national territory of the DRC shall be carried out in accordance with the Calendar
in Annex ‘B’ of this Agreement…”’ In addition to this finding, both the Court
and the UN Security Council affirmed that this agreement contained political and
security elements.
The Lusaka Agreement is a cease-fire agreement and does not provide a legal basis
for Uganda’s presence on the territory of Congo. Moreover, the delay of the withdrawal
of the troops of Uganda did not make any alteration to the legal basis of the presence of
Uganda. For instance, ‘The Luanda Agreement, a bilateral agreement between the
DRC and Uganda…alters the terms of the multilateral Lusaka Agreement.’ This means
that the withdrawal of the troops of Uganda would be organized by applying this
agreement.

Merits
Unlawful Use of Force and Violation of Territorial Sovereignty
In its first claim the DRC alleged that from August 1998 until June 2003, Uganda
illegally maintained troops in the DRC. The DRC conceded that prior to August 1998,
then-President Laurent Kabila had welcomed the presence of Ugandan troops to secure
the eastern portions of Congo that could not otherwise have been secured following
Kabila’s overthrow of President Mobutu Sese Seko in July 1997. This consent was
confirmed in an April 1998 Protocol between the DRC and Uganda governing the
presence of Ugandan troops. In July 1998, Kabila issued a decree calling for the
withdrawal of Rwandan troops in the DRC, which the DRC contended also constituted a
formal end to consent to the Ugandan troop presence. The DRC contended that by early
August 1998, Kabila had withdrawn any prior consent to the Ugandan troops.
Uganda argued in response that, despite language referring to all foreign troops the July
1998 decree was not intended to address Uganda. Uganda contended that the April
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1998 Protocol served as an agreement governing the presence of Ugandan troops, and
any DRC withdrawal of consent to Ugandan troops would require formal renunciation
of and withdrawal from the Protocol. Uganda further argued that, even if the Court
were to find there was no consent for its presence and its military engagements, it was
entitled to use force in self-defense after September 1998.
The Court relied on official UN reports and the findings of the Porter Commission to
conclude that DRC consent to the Ugandan troop presence had been effectively
withdrawn by August 1998. The Court found that the April 1998 Protocol on troop
presence did not require more formal renunciation, and that later agreements, i.e., the
Lusaka Agreement of 1999 and the Luanda Agreement of 2002, did not legalize the
Ugandan troop presence in DRC, but rather served as modus operandi for the troop
withdrawal.
The Court rejected Uganda’s claim of self-defense under Article 51 of the UN Charter.
Uganda did not claim that it used force against an anticipated attack. Thus the questions
were whether there had been an actual armed attack on Uganda, and if so, whether the
DRC was the party responsible for it. But Uganda never claimed it was under attack
from the armed forces of the DRC, and the Court found no satisfactory evidence that the
government of the DRC was involved in the attacks by other forces that did occur. The
Court therefore rejected Uganda’s claim without reaching the question whether
Uganda’s use of force met the necessity and proportionality requirements of
self-defense. The Court observed, however, that the taking of airports and towns many
hundreds of kilometers outside Uganda’s border would not seem proportionate to the
series of transborder attacks it claimed had given rise to the right of self-defence, nor to
be necessary to that end.
While the Court concluded that there was no credible evidence to suggest that Uganda
created the Movement for the Liberation of Congo (MLC), an irregular force that fought
against the DRC government, it found that Uganda provided training and military
support to the MLC.

Relying on its earlier opinion in Military and Paramilitary

Activities in and against Nicaragua (Nicaragua v. United States of America), the Court
affirmed that the principle of non-intervention prohibits a State to intervene, directly or
indirectly, with or without armed force, in support of an internal opposition in another
State.
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The Court thus held that Uganda had violated the sovereignty and territorial integrity of
the DRC, that Uganda’s actions constituted an interference in the internal affairs of the
DRC, and that [t]he unlawful military intervention by Uganda was of such a magnitude
and duration that the court considers it to be a grave violation of the prohibition on the
use of force expressed in Art. 2 paragraph 4 of the Charter.

Issue of Belligerent Occupation
Before addressing the next two submissions made by the DRC, the Court determined
that Uganda’s presence and military activity in eastern DRC between August 1998 and
June 2003 constituted belligerent occupation under international humanitarian law. In so
holding, the Court rejected Uganda’s argument that, because its troops were largely
confined to border regions and it had not established a military administration, it was
not an occupying power.
Citing the Israeli Barrier case, the Court noted that occupation can be found under the
Hague Regulations of 1907 where territory is actually placed under the authority of the
hostile army, and that the occupation only extends to areas where such authority has
been established and can be exercised.? The test for occupation was thus whether
Ugandan forces in the DRC were not only stationed in particular locations but also that
they had substituted their own authority for that of the Congolese Government. The
absence of a structured military administration was irrelevant.
The Court concluded that Uganda was the occupying power in the Ituri district, where
Ugandan troops were present and where it was undisputed that a commander of the
Ugandan People’s Defense Force (UPDF) had in June 1999 created a province called
Kibali-Ituri and had appointed a provisional governor.

Violations of International Human Rights Law and International Humanitarian Law
(paras 181-221)
Having found Uganda to be an occupying power in Ituri, the Court turned to the DRC?s
contention that Uganda was responsible for violations of international human rights and
humanitarian law in that territory.

Those alleged violations included wide-scale

massacres of civilians, acts of torture, and other forms of inhumane and degrading
treatment. Additional claims included the unlawful seizure by Ugandan soldiers of
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civilian property, the abduction and forcible conscription of several hundred Congolese
children by the UPDF in 2000, and the failure of Ugandan forces to distinguish between
combatants and non-combatants, as required under international humanitarian law. On
this latter claim, the Court rejected Uganda’s contention that, since it addressed fighting
in Kisangani in 2000 that involved Rwandan troops, the claim could not heard absent
consent from Rwanda.
The Court found that the acts or omission of UPDF forces were attributable to Uganda,
even where such acts may have been outside the scope of a soldier’s or officer’s
authority, as the UPDF is a State organ. It further noted that a States obligations under
human rights instruments do not cease in the case of armed conflict.
The Court concluded that the acts committed by UPDF and its officers and soldiers
violated customary international law as reflected in Articles 25, 27, 28, 43, 46 and 47 of
the 1907 Hague Regulations, and also violated the following treaty obligations of
Uganda:

Fourth Geneva Convention Articles 27, 32, and 53 (obligations of an occupying power);
● International Covenant on Civil and Political Rights, Articles 6, paragraph 1 and
7;
● First Protocol Additional to the Geneva Conventions of 12 August 1949,
Articles 48, 51, 52, 57, 58, and 75, paragraphs 1 and 2;
● African Charter on Human and Peoples? Rights, Articles 4 and 5;
● Convention on the Rights of the Child, Article 38, paragraphs 2 and 3;
● Optional Protocol to the Convention on the Rights of the Child, Articles 1, 2, 3
paragraph 3, 4, 5, and 6.
● Illegal Exploitation of Natural Resources The final submission of the DRC
claimed that Uganda had violated international conventional and customary law,
including the jus in bello duties owed by an occupying power, by engaging in
the illegal exploitation of Congolese natural resources and looting and pillaging
Congolese assets and wealth. While the Court stopped short of finding an
official Ugandan governmental policy directed at exploiting resources in the
DRC, it found ample credible and persuasive evidence to conclude that officers
and soldiers of the UPDF, including the most high-ranking officers, were
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involved in the looting, plundering and exploitation of the DRC’s natural
resources and that the military authorities did not take any measures to put an
end to these acts. The Court declined to find that looting and plundering of
natural resources in the circumstance of foreign military intervention amounted
to a violation of DRC sovereignty over its natural resources as defined by prior
General Assembly resolutions aimed at control of natural resources by
post-colonial new independent states. Rather, the Court concluded that the
actions of the UPDF forces who engaged in the looting and plundering should be
considered violations of jus in bello under the Hague Regulations of 1907 (Art.
47) and the Fourth Geneva Convention of 1949 (Art. 33), which prohibit pillage,
and the African Charter (Art. 21) which requires restitution or compensation in
the case or spoliation.

Issues to discuss
The Court can no longer contest the jurisdiction of the ICJ and will now concentrate
their arguments

on the material claims of DRC. The Court has to consider the

following questions:
● can rebel attacks being launched from a failed-state’s territory constitute an
armed attack to trigger Article 51 UN Charter?
● should there be an “implied consent” if there is no centralized government
capable of giving consent?
● did the Uganda violate International Law by violating the DRC’s soveregnty?
● was the Ugandan military action in violation of the UN Charther and the
Organization of African Charter?
● did Uganda violate human rights and international humanitarian laws?
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Topic B
Croatia vs. Serbia
Genocide Case
Introduction to the dispute
Between 1991 and 1995, civil war ensued between Croatia and Serbia. After the
dissolution of the Former Federal Republic of Yugoslavia into Serbia and Montenegro,
Serbia is considered its legal Successor. This civil war came to involve extensive ‘ethnic
cleansing’ (definition to be deliberated). On July 1999, claiming that the Former
Yugoslavia had violated the 1948 Convention on the Prevention and Punishment of the
Crime of Genocide, Croatia brought this case against Serbia and Montenegro (Former
Republic of Yugoslavia)

The 1948 Convention is legally binding as Serbia had signed as part of Yugoslavia
before it dissolved. According to conventions of international law, all treaties remain
binding on successor states.
The case is still under examination by the Court and is related to events that occurred
during the Croatian War of Independence between 1991 and 1995. The current case
deals with the application of the Convention on the Prevention and Punishment of the
Crime of Genocide between Croatia and Serbia.

Statement of Facts
The Statement of Relevant Facts shall cover the period between 1991 and 1995,
following Croatia’s declaration of Independence in 1991.

According to Croatia’s application instituting proceedings before the Court, the FRY
repeatedly violated the United Nation General Assembly, Convention on the Prevention
and Punishment of the Crime and Genocide, between 1991 and 1995.

Firstly, the FRY is said to have directed Croatian citizens of Serb ethnicity in the Knin
region to evacuate the area in 1995 and engaged in actions culminating in ethnic
cleansing. Secondly, the FRY is said to have planned this ethnic cleansing of Croatian
Citizens in the Knin Region, Slovenia and Dalmatia. This is alleged to be a form of
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genocide resulting in large numbers of Croatian citizens being displaced, killed, tortured
or illegally detained, as well as extensive property destruction. Croatia further claims
that a great number of explosive devices of various kinds were planted on its territory,
ad that around 25% of its total economic capacity was damaged or destroyed.

Historical background
After Josep Brov Tito’s death in 1980, the weak balance between the different ethnical
groups of the Socialist Federal Republic of Yugoslavia began to enter in a deep crisis.
As a consequence, different movements were born in the States and a complete
re-foundation of the Republic itself, along with nationalism and divisions along ethnic
lines to emerge. The international community was not able to successfully mediate
between the Croatian and Serbian ethnic conflicts.

On 1989, the Croatian Democratic Union was formed under the leadership of Franj
Tudjman, who lead Croatia to restore its political independence as a sovereign state.
After the dislocation of the SFRY, Croatia and Slovenia declared their independence in
June 1991. Nevertheless, Croatia’s declaration of independence led to the Croatian War
of Independence from 1991 and 1995.

Prior to the independence of Croatia (June 1991) and its membership in the United
Nations (May 1992), in February 1991, Serbian rebel leaders in the Knin region
announced their intention to unite with the Serbs in Serbia, Montenegro and Bosnia and
Herzegovina.

Serb guerrillas, encouraged and armed by the FRY federal military, took control of a
huge part of the territory of the republic, driving out members of other ethnic groups.
This situation led to a refugee crisis in July 1991, when 30.000 individuals were alleged
to be registered as displaced persons in Croatia. The refugee crisis reaches its peak in
November 1991, when 600,000 displaced persons were allegedly registered on the
territory of Croatia.
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In January 1992, a United Nations-sponsored truce took hold after 14 ceasefires had
been broken. Croatia and the Yugoslav People’s Army (the JNA), signed a ceasefire.
The United Nations Security Council decided to pass Resolution 743 in February 1992,
which announced the creation of a peacekeeping mission in Croatia, the United Nations
Protection Force (UNPROFOR). For nearly 3 years, 14.000 UN peacekeepers
maintained as uneasy standoff between the Croatian defense forces and the rebel Serbs.
On 14 December 1995, when leaders of Croatia, Bosnia and Serbia signed the Dayton
peace accords, the war officially ended.

Procedural history
On 2 July 1999, Croatia filed an application against the FRY in respect of a dispute
concerning alleged violation of the Conventions on the Prevention and Punishment of
the Crime of Genocide. Croatia and Serbia are parties to the Convention. Croatia
acceded to the Convention on 12 October 1992 by succession of Yugoslavia.

Article IX of the Convention was invoked as the basis of the jurisdiction of the Court.

Article IX
Disputes between the Contracting Parties relating to the interpretation, application or
fulfilment of the present Convention, including those relating to the responsibility of a
State for genocide or any of the other acts enumerated in Article III, shall be submitted
to the International Court of Justice at the request of any of the parties to the dispute.

Jurisdiction
The International Court of Justice’s jurisdiction is determined in accordance with
Article 36 of the ICJ Statute, which states that the Court has jurisdiction over any case
presented to it by the parties as well as the cases specified by the Charter of the United
Nations and the International Treaties. According to the Statute of the Court, only state
members may be parties to the Court. Furthermore, under Article 93 of the Charter of
the United Nations, all member states are a party to the Court.
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Article 36 of the Statute of the International Court of Justice
1. The jurisdiction of the Court comprises all cases which the parties refer to it and all
matters specially provided for in the Charter of the United Nations or in treaties and
conventions in force.

2. The states parties to the present Statute may at any time declare that they recognize
as compulsory ipso facto and without special agreement, in relation to any other state
accepting the same obligation, the jurisdiction of the Court in all legal disputes
concerning:
a. the interpretation of a treaty;
b. any question of international law;
c. the existence of any fact which, if established, would constitute a breach of an
international obligation;
d. the nature or extent of the reparation to be made for the breach of an international
obligation.

3. The declarations referred to above may be made unconditionally or on condition of
reciprocity on the part of several or certain states, or for a certain time.

4. Such declarations shall be deposited with the Secretary-General of the United
Nations, who shall transmit copies thereof to the parties to the Statute and to the
Registrar of the Court.

5. Declarations made under Article 36 of the Statute of the Permanent Court of
International Justice and which are still in force shall be deemed, as between the parties
to the present Statute, to be acceptances of the compulsory jurisdiction of the
International Court of Justice for the period which they still have to run and in
accordance with their terms.

6. In the event of a dispute as to whether the Court has jurisdiction, the matter shall be
settled by the decision of the Court.
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On 11 September 2002, the FRY raised preliminary objection relating to the Court’s
jusrisdiction to entertain the case and to the admissibility of the Application. Two
objections to the Court were entretained: the identification of the Respondent Party and
issues of jurisdiction rationae materiae.

Identification of the Respondent Party
As the successor of the Federal Republic of Yugoslavia, the Court found the Republic of
Serbia to be bound by the Convention on the Prevention and Punishment of the Crime
of Genocide.

Moreover, the President of the Republic of Serbia informed the Secretary-General of the
United Nations in 2006 that “the membership of the state union Serbia and Montenegro
in the United Nations, including all organs and organizations of the United Nations
System, would be continued by the Republic of Serbia, on the basis of Article 60 of the
Constitutional Charter of Serbia and Montenegro”. Therefore, the Republic of Serbia
remained responsible in full for all the rights and obligations of the state union of Serbia
and Montenegro under the UN Charter.

The Court noted that Serbia had accepted “continuity between Serbia and Montenegro
and the Republic of Serbia”. It further observed that the facts and events occurred at a
period of time when Serbia and Montenegro were part of the same state. On the other
hand, Montenegro does not continue the international legal personality of the State
Union of Serbia and Montenegro, as it is a new state admitted as such to the United
Nations.

To conclude, the Court considered that Serbia is the sole Respondent in the case. It
rejected the preliminary objection raised by Serbia on the matter on 1st November 2000.
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Issues of Jurisdiction Ratione Materiae
The jurisdiction ratione materiae forms the second aspect of the objection submitted by
Serbia requesting the Court to declare that it lacks jurisdiction.

Indeed, Serbia maintained that it only became a party by accession to the Convention on
the Prevention and Punishment of the Crime of Genocide in June 2001. Moreover, the
notification of accession by the FRY, March 2001, contained a reservation on the effect
that the FRY “did not consider itself bound by Article IX of the Convention”.

The Court considered history of the relationship with the Convention on the Prevention
and Punishment of the Crime of Genocide of, first the SRY, and, subsequently, of the
Respondent. It noted that the FRY did not consider itself to be one of the successor
states of the SFRY, emerging from the dissolution of that State, but the sole continuing
State, maintaining the personality of the former SFRY.

The Court therefore considered that from that date onwards, the FRY was bound by the
obligations of a party in respect of all the multilateral conventions to which the SFRY
had been party at the time of its dissolution, including the Convention on the Prevention
and Punishment of the Crime of Genocide. The Court consequently rejected this
objection.

The Court established that it did have jurisdiction over the case since it concluded that
Serbia could be identified as a respondent party and that it was a party to the
Convention on the Prevention and Punishment of the Crime of Genocide. The Court
fixed 22 March 2010 as the time-limit for the filing of the Counter-Memorial of the
Republic of Serbia which is the next step in the proceeding of the Court regarding this
case.

Merits
According to the Republic of Croatia, the Federal Republic of Yugoslavia has breached
its legal obligations towards the people and Republic of Croatia under Article I, II (a, b,
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c, d), III (b, c, d, e), IV, and V of the Convention on the Prevention and Punishment of
the Crime of Genocide

Violation of Articles I of the Convention on the Prevention and Punishment of the
Crime of Genocide.

“Article I
The Contracting Parties confirm that genocide, whether committed in time of peace or
in time of war, is a crime under international law which they undertake to prevent and
to punish”

Genocide is recognized as a crime under international law and under Article I on the
Prevention and Punishment of the Crime of Genocide. It must be prevented when
possible and punished when applicable. Any state has the legal obligation of
undertaking actions in order to fulfil objectives of the Convention by becoming a party
to it.

The applicant must thus prove that Serbia did not prevent an act of genocide, and
additionally, that Serbia had a possibility to prevent the genocide. Dealing with a
potential violation of article I, proof must be made by Croatia that Serbia did not try to
prevent the events reported in the application and therefore violated article I of the
Convention, although it was possible for Serbia to prevent said events.

Violation of Articles II and III of the Convention on the Prevention and
Punishment of the Crime of Genocide.

“Article II
In the present Convention, genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as
such:
(a) Killing members of the group;
(b) Causing serious bodily or mental
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harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.”

“Article III
The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incite
ment to commit genocide;
(d) Attempt to commit genocide;
(e) Complicity in genocide.”

The exact meaning of “genocide” is defined in Article II and III of the Convention.
Srbia has been accused of violations of article II and III of the Convention on the
Prevention and Punishment of the Crime of Genocide, by seizing control of the Knin
region and eastern Slovenia from 1991 to 1995, with the intent to “ethnically cleanse”
these regions, and to united them with the federal republic of Yugoslavia.

The Court will have to determine if the elements of the crime of genocide are present in
the case of Croatia vs. Serbia. According to the Convention, three elements are
necessary: the presence of a “national, ethnical, racial or religious group”, the criminal
intent and the presence of one of the listed criminal acts. If the Court finds that an act of
genocide has occurred, it will further have to trigger state responsibility under
International Law. If the act in question is carried out by a person whose conduct is not
attributable to the state through his or her institutional function, there will nevertheless
be attribution of conduct if said person is under the control of the state.

Proof of a criminal intent to destroy must be made in addition to the nature of the group
targeted during the claimed genocide. The ICJ interprets that mental elements as a
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“specific intent” or dolus specialis. The perpetrator must consciously desire that the acts
he committed will result in the destruction in whole or in part of the group targeted.

In the present case the Court is dealing with, it must determine if the State of Serbia is
also accused of violations of article III of the Convention.

Violation of Articles IV and V of the Convention on the Prevention and
Punishment of the Crime of Genocide

“Article 4
Persons committing genocide or any of the other acts enumerated in Article 3 shall be
punished, whether they are constitutionally responsible rulers, public officials or private
individuals.”

“Article 5
The Contracting Parties undertake to enact, in accordance with their respective
Constitutions, the necessary legislation to give effect to the provisions of the present
Convention and, in particular, to provide effective penalties for persons guilty of
genocide or any of the other acts enumerated in Article 3.”

Under article IV of the Convention on the Prevention and Punishment of the Crime of
Genocide, individuals who commit genocide or any of the acts described in article III,
must be punished regardless of their official or private status.

Under article V, States parties must provide effective penalties for persons guilty of
genocide or any of the acts described in article III.

Serbia has been accused f violations of its obligations under Article IV and Article V of
the Convention by not punishing individuals who committed acts of genocide, or other
acts described in Article III, and not providing for effective penalties for such persons.
The absence of prosecution and adequate punishment for the individuals responsible for
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the acts outlawed by Article III constitute violations of both articles IV and V of the
convention.

The Court will have to determine if the measures taken by Serbia fulfil the dispositions
of Article IV and V of the Convention on the Prevention and Punishment of the Crime
of Genocide or if, as claimed by Croatia, Actions taken by the Respondent do not
constitute “effective penalties for persons guilty of genocide or any of the other acts
enumerated in article III”.

Issues to discuss
Since all the preliminary objections raised by Serbia were rejected by the Court, the
Counsels can no longer contest the jurisdiction of the ICJ and will not concentrate their
arguments on the material claims of Croatia. In the case submitted, the Court will have
to determine if the violations of the Conventions on the prevention and Punishment of
the Crime of Genocide that allegedly occurred as stated in Croatia’s application have
happened and dit the definitions of those violations provided by Article I, II, III, IV and
V of the Convention.
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